
APPLICATION NO. 
09/929,722 



FILI NG DATE 
08/14/2001 



FIRST NA MED INVENTO R 
James M. Zavislan 



I ATTOR NEY DOCICE T NO. 
ML-0473C 



CONFIRMATION NO. 
1148 



7590 



02/28/2002 



Kenneth J. LuKacher, Esq. 
South Winton Court 
Suite 204 

3136 Winton Road South 
Rochester, NY 14623 



EXAMINER 



MAXTE, CHRISTOPHER S 



ART UNIT 



PAPER NUMBER 



2872 

DATE MAILED: 02/28/2002 



P,ea.e find below and/o, a,»ched an Office co— ata concemmg ftis application or proceeding. 



PTO-90C (Rev. 07-01) 



Office Action Summary 



Application No. 

09/929,722 



f^Appiicantls) 

ZAVISLAN. JAMES M. 



Examiner 

Christophers. Maxie 



Art Unit 

2872 



Christopher b. iviax^ :r:;::r^5SSis-^ 

-^rrfi^li^^ 

Peri d for Reply EXPIRE 3 MONTH(S) FROM 

""1 Responsive tocommunlcauonfs) filed o^HiM^- 

'"^ . owra This action is non-final. . 

2a^n This action is FINAL. ^"'"^ x^r^oimoHprs nrosecution as to the ments is 

Disposition of Claims 

Claim(s) 12-18 is/are pending in the application. 

4a)a^e;^-.ai.(s)_is/arewithd.^^ 

5) 0 Claim(s) is/are allowed. 

6) 12 Claim(s)72d8 is/are rejected. 
■nn c\a\mls) is/are objected to. 

Ciail II - '^''^^^^^ 
Application Papers 

1 iin The oroposed drawing correction filed on is. aju app 

taZve-. o--e. dra,.„.s ar. re,u,ro. in r.p„ « — 
12)H The oatn or declaralion is objected to b, the Examiner. 

aOAll b)D Some*c)a None of: 

* see the attached detailed Office action for a list of the certit, P ^ ^^^.^.^^^^ ^pp,.^^^.^^^ 

U)^Ac— .entis.adeofac,ai.fordonnesticpr.r^^ 

a) □ The translation of the foreign '-^-^e ^^^^^^^^^^^^ , 20 and/or 121 . 

15)S Acknowledgment is made of a claim for domestic pnonty 

Attachment(s) Q Interview Summary (PTOSIS) Paper No(s). . 

5! □ Notice of infomial Patent Application (PTO-152) 
6) □ Other: 
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Specification 

The disclosure is objected to because of the following informalities: 
pg 1 line 1 the word "be" should be changed to "by" 

pg. 2; second paragraph the word -illuminate- should be changed to illuminates- 
pg. 6 TEMo. modes are not spaced pairs equal and opposite in an.pli.ude 
Fig.2 number 44 is not disclosed in the specification 
Fig 3 pg 6 lines 26-27 disclose a -...polarizing or leaky beam splitter 60...- 
elsewhere is the spedfication numeral 60 refers to a non-polarizing beam spliUer. 
Appropriate correction is required. 

Oath/Declaration 

The oath or dedaration is defective. A new oath or dedaration in compliance 
with 37 CFR 1 .67(a) identifying this application by application number and filing date is 
required. See MPEP §§ 602.01 and 802.02. 

Double Patenting 

The nonstatutory double patenting '-it^rjinTettZirso^^^^^^^^^^ ^ 
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and .0 prevent possible h— , W -^-^fr^trlfF'^^^^^^^ 
F 3cl 1046 29 USPQ2CI 2010 (Fed. CirJ993), m re Lony 

owned with this aPPli<=a«°" „ ?ff ,,Sstered attorney or agent of record rmay sigti a 

ter.ina1St.rr4Sis\;S^^^^^ 

37 CFR 3.73(b). 

Claim12, 14, and 18 are reieded under the judioially created doctrine of 
ohviousness-type double patenting as being unpatentable over claims 1 , 2, 6, 10, 1 1 , 
and 12 of U S. Patent No. 6,304,373; clain^s 1 , 3, 4, 7, 8, 9, 10, 20, 21 , and 27 of U.S. 
patent No. 6,134, 009; and claims 1 , 2, 3, 8, 9, 10, 1 1 , and 27 of U.S. Patent No. 
6,134,010. Although the conflicting claims are not identical, they are not patentabiy 

distinct from each other because, 

Zavisian (6,304,373; 6,134,009; 6,134,010) discloses a scanning confocal 
Microscope comprising; a laser, a beam splitter, a scanner for scanning an image plane 
in a specimen section generally orthogonal X-Y directions in a focal plane In sa,d 
section capable of overlapping spots a. one of behind, ahead, or behind and ahead of 
said section, an objective for focusing said spots in said focal plane, a confocal 
aperture, a photodeteCor behind said aperture, and optics for focusing light from the 
spots deflected from beam splitter at said aperture. 

Claims 13 and 1 5 are rejected under the judicially aeated doctrine of 
obviousness-type double patenting as being unpatentable over claims 6 of U.S. Patent 
MO 6 304,373; claims 10, 22, 28 of U.S. Patent No. 6,134,009; and daims 1 1 , 23, 28, of 
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U.S. Patent 6,134,010. Although the conflicting claims are not identical, they are not 
patentably distinct from each other because: 

Zavislan (6,304,373; 6,134,009; 6,134,010) discloses a microscope wherein said 
objective is movable together in a Z direction generally orthogonal to the X-Y direction. 

Claim 16 is rejected under the judicially created doctrine of obviousness-type 
double patenting as being unpatentable over claims 3 and 4 of U.S. Patent No. 
6,304,373. Although the conflicting claims are not identical, they are not patentably 
distinct from each other because Zavislan discloses a multimode laser propagating said 
incident light in TEM modes higher that the TEMoo mode. 

Claimi 7 is rejected under the judicially created doctrine of obviousness-type 
double patenting as being unpatentable over claim claims 25 and 30 of U. S. Patent No. 
6,134,009; claims 26 and 30 of U.S. Patent No. 6,134,010. Although the conflicting 
claims are not identical, they are not patentably distinct from each other because 
Zavislan discloses a non-polarizing beam splitter. It would have been obvious to one of 
ordinary skill in the art at the time of the invention that the claims of the references cited 
above disclose an invention that performs the same function as the invention set forth in 
the claims of this application. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Christopher S. Maxie whose telephone number is (703) 
605-4214. The examiner can normally be reached on M-F 8:00 am. - 4:30 pm.. 

if attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Cassandra Spyrou can be reached on (703) 308-1687. The fax phone 
numbers for the organization where this application or proceeding is assigned are (703) 
308-7722 for regular communications and (703) 308-7722 for After Final 
communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is (703) 308- 
0956. 
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